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Introduction to Water Rights
New Mexico Acequia Association Fact Sheet

Every water right in New Mexico carries with it thght to use water from a specific water
source to be used at a specific location and for a spgcifpose of use. A water right for irrigation
purposes is associated with a designated tract of lad@en\8bmeone sells his or her land, the sale
automatically includes any water rights unless the sqileciBcally states in the deed that he or she is
retaining ownership of the water right. As long as thettof land continues to be irrigated, without
any long periods of non-use, the water right will remaahid.

Most irrigation water rights in New Mexico becaméabdished simply by historic irrigation of
the land and continuous use to the present. Surface ngdisr originating prior to 1907 do not need
any kind of permit or paperwork to be considered valid todaigray there is continued use. The land
does not need to be plowed or planted with crops to hawe vight; for example, land that is
irrigated only for pasture or for a lawn can have advatater right. The only requirements an@an-
made diversionfrom a stream anbleneficial useassociated with the irrigation. People who wanted
to obtain a new surface water right after 1907 had to getrait from the State Engineer, and could
only get one by proving that there was surplus water ipahngcular stream system.

A “water right” differs from a “ditch right”. A wadr right has to do with th&tate’srules and
laws governing who can take water from a stream. Adight usually refers to the specific rukes
particular ditch has about being in good standing with the acequia. réopecan temporarily lose
ditch rights, for example, by failing to pay dues, but @establish them by paying the back dues.
None of this affects the validity of the water riginder state law. But if a water right is lost adoog
to state law, it is permanently lost. The stateardytake away an established water right if the
requirements of forfeiture or abandonment are met (Sedeiture and Abandonment”). Usually it is
a court that determines whether someone has lost hiaravater right. The Office of the State
Engineer (OSE) often has an opinion about whether a wghe has been lost under state law, but if
there is any disagreement about the OSE’s opinion, it bausesolved by a court. Likewise, an
acequia cannot decide whether a water right is lost wtdex law. Only the courts can make this
determination.

Every water right is legally defined by a number of elats:

* Source of water (i.e., which stream)

* Place of use (i.e., which tract of land and how mangsicr

* Purpose of use

* Point of diversion

* Priority date (i.e., date water was first put to us¢henland)

* Amount of water (limit on the volume of water tlta@in be used per acre)
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Priority dates and the prior appropriation system

New Mexico has a type of water law called theor appropriation ” system, which is found
in most Western states. This system gives preferiariaees of water shortage to those water rights
with the oldespriority dates. The priority date of a water right is the date tlaenrwas first put to
“beneficial use” on the land. For most acequia-basadmghts, this is the date the acequia was first
constructed. In many regions of New Mexico the nsesiior water rights (i.e., those with the oldest
priority dates) are held Pueblos and by acequia parcid@esiise those are the oldest communities in
those regions with a continuous history of irrigated adftice. The priority dates of most acequias are
in the 1600s-1800s, which reflect the dates those communiiessettled. The preference that is
given to senior water rights is recognized by the lawas@onstitution of New Mexico.

If there is a shortage of water on a stream, anavétter users do not have an established
system for rationing or sharing the water, then theosemater right owners have the right to demand
that junior water right owners reduce or stop theiediion of water so that the senior water users can
get enough water. This is calledpaiority call .” These senior rights can be enforced if necessary by
a court. There is also a provision in New Mexico langiriority administration , in which the State
Engineer or avater masterappointed by the State Engineer is legally authorizeithes of shortage
to allocate water in accordance with the differemngy dates, if necessary by curtailing the use of
junior water users.

The laws regarding priority administration have rateen used, and there is not a consistent
record of the OSE or water masters actually curtailimgpy users when senior users have asked the
OSE for protection of their rights. The OSE haently developed regulations for priority
administration (called “Active Water Resource Managattheegulations), but it is not clear whether
this will result in honoring senior-priority rights the manner set forth in the state’s laws and
Constitution.
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Adjudication of Water Rights

New Mexico Acequia Association Fact Sheet

An “adjudication” is a lawsuit, usually filed by the &tafor determining who owns what water
rights in a river system. Each different streastem has its own separate lawsuit. When the Office
of the State Engineer (OSE) files an adjudicatiat) sach water right owner becomes a defendant and
must establish the amount and extent of his or hemrwigtégs. This includes not only acequia
parciantes in the particular stream system, but a¢édbowners, towns and municipalities, tribes,
Pueblos, and the United States (if the adjudication ingdiz@eral water rights on federal lands).

Adjudications often take decades to complete. The mdjoin of the Rio Nambe-Pojoaque-
Tesugue stream system was filed in 1966 and has still eatdmmpleted. In any adjudication there
can be hundreds or even thousands of defendants, and/@&achight owner has separate elements of
his or her water right that must be defined. In additibe judges or “special masters” are often
involved in multiple adjudications, and so there can bg [eeriods in which the court’s attention is
focused on a different adjudication. The State Engjreeethe “plaintiff,” can strongly influence the
amount of activity or inactivity in each adjudicatioAlso, if an adjudication deals with new or
complicated legal issues, it can take years to condudnhgeagather briefs from the different parties,
and make a decision. For example, in the Rio de l#m&saadjudication, the question of whether the
City of Las Vegas has a unique water right based on SpangsiMexican law has taken many years to
litigate. Inthe Nambe-Pojoaque-Tesuque adjudicationrrdetmg the water rights of the Pueblos
raised extremely complicated legal issues, and sevargia@s concerning the Pueblos’ water rights
have been appealed over many decades. Further, coartabdtw parties many years to try to reach
a settlement on particular issues.

For each water right, the adjudication court mustmeine (1) the source of water (i.e., which
stream or tributary); (2) the place of use (i.e., whrelt of land and how many acres); (3) the purpose
of use; (4) the point of diversion; (5) the priority déte., date water was first put to use on that
particular land); (6) the amount of water (i.e., timeition the volume of water that can be used per
acre); and (7) any other defining features of the wagét.riSome of these elements are decided
routinely (purpose of use, for example), while otherofien contested.

Some of the contested issues that generally arie aujudication are:

* Does the defendant have a water right? How much water rigbt@n the OSE indicates on
its maps only a portion of a parciante’s water rightsout including other portions. The
parciante will have to prove that there is a historyragfation on the omitted tract to show that
he or she has a valid water right on it. Or théeSEangineer will claim that the entire water
right has been forfeited or abandoned through a longgefioon-use. The parciante will
have to prove that the requirements of forfeiture andddbanent have not been met in order
to maintain the water right.
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* What is the correct priority dateThe priority date of a water right is the date tlater was
first put to beneficial use on the land. This is gyymportant element of water rights in New
Mexico, because the older (more senior) water righis stneam system get preference in
times of shortage. For water rights on acequiagptibeity date is the date the acequia was
constructed. When there are no written records aftfescourt must estimate the priority date
based on testimony and documentary evidence about wheartimunity was settled.
Acequias often hire historians to review these documetsestify in court, especially if the
OSE is arguing a priority date that seems too late ia.tim

* What is the correct amount of waterThere is a limit on the amount or volume of waket
can be put on irrigated land (often called “duty of wgte©nce that limit is established, any
amount used over the limit will be considered “wastef snconsidered unlawful. This limit is
different for each region of the state, depending erléhgth of the growing season, elevation,
and other factors in that region. In some adjudicatiomolving acequias, there is a separate
issue of how much water can be taken at the acequiais gfadiversion on the stream.

* What are the water rights of town or municipalities in the streatesy? Of the tribes or
Pueblos in the stream system? On federals landsthdicated above, these questions can
sometimes take years or decades to resolve.

Obviously it can be a challenge to make sure each eleshgatur water right is adjudicated
correctly, especially if you are arguing against theeshat its experts. Because of this, the Acequia
and Community Ditch Fund was established by the staigddagre. If the majority of acequias in an
adjudication join together, they can apply for fundimgany adjudication expenses, such as their own
lawyers, hydrologists, historians, etc. Some of thesggonal acequia associations” also hire “field
people” to help parciantes understand and respond to the lpgasphey are served with.
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Transfers of Water Rights

New Mexico Acequia Association Fact Sheet

A “transfer” of a water right is the shifting of an exigtwater right to aew locationor a
new useor anew point of diversion When a water right simply changasnersbut the water right
is notmovedirom the land or changed in any way, thatasconsidered a “transfer” and no
permission is required. For example, if a piecerngfated land is sold to a new owner, and the water
right remains in place with the land, this is not cdesed a “transfer.”

There is currently much interest and controversy aromdubject of transferring water rights.
There are no longer any “surplus waters” in our streammeservoirs to apply for. This has created a
demand for transferring water rights by those who do wotwater rights and want to have water for
use in a particular location. Growing cities and dgwetls increasingly want to transfer water rights
for new development. On the other hand, people livingral communities, who have water rights,
understand that their communities will not survive or hgoed options for their future if they allow
water rights to be exported from their communities.

Under state law, a person may propose to transfer srovater rights, but this requires a
permit from the Office of the State Engineer (OS#)] a permit request must be rejected if there will
be certain adverse effects. In this process, membene @iublic may object to a proposed transfer
and argue there will be adverse effects.

However, there is aimportant exception to this process when an individual’'s water right is
on an acequia and the acequia has given itself the gowake decisions about water transfers. If
the acequia has adoptettansfer bylaw giving itself authority over transfers, then state faquires
any proposed transfer into or out of the acequia to gt alocal decision-making processn
which the acequia commission decides whether to appraodengrthe request. If the acequia has not
adopted a by-law provision giving itself authority over $fars, then the decision is made by the State
Engineer, and the acequia ohigs the right to protest and litigate the matter bdfwreState Engineer
if it has objections to the transfer. This is expldimemore depth below.

State Engineer Process

Transfers that go through the State Engineer pr@eced¥ st required to be published in the
legal notice section of a local newspaper. The ngfiiees a deadline for any member of the public to
file a written objection with the OSE. If an objextiis filed in time, there will then be a process of
litigation. The State Engineer hearing examiner isirequodenythe proposed transfer if there
would beimpairment of existing water rights, or if it would lmontrary to conservation of water
within the state, or if it would bdetrimental to the public welfare of the state. Any party
dissatisfied with the decision can appeal to the distoart and a new evidentiary trial is held there.

For many years, acequia leaders and advocates bellatetie “public welfare” basis for
denying a water right could protect acequias. They argued #tet tvansfers were a way of
destroying acequia systems, and that this would be detaiterthe public welfare. However, the
State Engineer generally makes only a superficial aisadbypublic welfare issues in reaching a
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decision, and water transfers at the State Engineelr de® often approved. The written decisions
rarely show much thoughtful consideration of impactadequias or other important socio-economic
or cultural impacts of water transfers.

Acequia Commission Process

Under a new law passed by the state legislature in 20G@®emuia can now regulate proposed
water right transfers relating to the acequia. The lag only gives this authority to those acequias
thatadopt it into their bylaws or governing rules. In this case, decisions on propoaedfers are
made by the acequia commission. A transfer may bedlbgiehe commission if it finds that it will
bedetrimental to the acequia or its members An individual may appeal this decision to a district
court. The New Mexico Acequia Association and New Mexiegal Aid have developedsample
bylaw that would allow each acequia to put this new law inteceéff Some of the features of the
sample by-law amendment are:

* A form that a parciante would use in applying to the commissioa foansfer.

» A provision that the commission calh@mbership meetingwithin 90 days of receiving the
application and issuewritten decision within 30 days of the meeting. (State law requires the
acequia commission to make a decision within 120 daysecdpplication.)

* Provisions to ensure that the applicant and the othelaptes who wish to participate in the
meeting are accorded certaine procesgights. (For example, parciantes are given adequate
notice of the meeting, allowed to make statements, sudmouments, have attorneys present,
etc.)

* A provision that any denial of the transfer be basedetnment to the acequia or its
members This reflects the legal standard under state statute.

We strongly encourage _all acequiat adopt this authority into their by-laws. Adopting the
bylaw allows critical decisions about water transferb¢ made at the local level. It allows the
community to decide whether the transfer would be dettimhémthe acequia or its members based on
local values and considerations. NMAA and NMLA areilatde to help acequias with this process.
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Forfeiture and Abandonment
New Mexico Acequia Association Fact Sheet

There are two different ways in which water rights barlost under New Mexico law:
“forfeiture” and “abandonment.”

Forfeiture is non-use of a water right féour consecutive yearsfollowed by awritten
notice from the Office of the State Engineer (OSE), amhtfollowed by on@dditional year of non-
useafterthe notice. Unless you receive a notice from the @g@rding non-use of your water right,
you are not in danger of forfeiture of your water rigithe OSE almost never issues notices of non-
use, but if this occurs, you should make every effort toyput water right to use within one year. If
you have defenses legal excuses for non-use, you can raise thengasna@nts against forfeiture (see
below).

Periods of non-use longer than four years can resaliandonment evenwithout noticefrom
the OSE. New Mexico courts have not yet given a pramdinition of abandonment in terms of the
number of years of non-use. Courts find abandonment Wisy are convinced that someone has
intended to give up their water right. For example, if someomestructs a house on irrigated langd
a court would probably find that the water right holskéendednot to use the water right on that land,
and that the water right was abandoned for the ane=red by the house. (You can abandon a portion
of your water rights, but retain the water rightslaat portion not affected by the construction or the
non-use, as long as it is still irrigable and you conttouierigate it.)

If there is no construction, and the land is simpfy fallow for a period of time, New Mexico
courts are developing a very complicated formula foemeining whether this shovwistentto
abandon the water right. Part of the formula withala water user to come forward with aagfenses
or legal excuses for non-use, but the longer the pefiodreuse (for example, twenty-five
consecutive years), the harder it will be for a watar to raise these defenses.

Who determines whether there has been forfeiture or abandonment?

Parciantes may not find out about any claim of foufeitor abandonment of their water rights
until their stream system is adjudicated. At that{aithe OSE has evidence of prior forfeiture or
abandonment, it will ask the court to make a determinationo water rights” on that tractA court
determination is the only official determination of whether someontsiksis or her water right
Outside of a court proceeding, the OSE may express amp@hbout whether a water right has been
lost, but that opinion is not determinative, and if themr@isagreement about their opiniomitist be
resolved by a court.

! However, it is possible for the State to clainfditure without giving written notice if the four yeasbnon-use occurred
before 1964. 1964 was the year the state forfeiture lachanged to first require written notice by the OSHh¢onater
user. Prior to that, forfeiture occurred automatycafter four consecutive years of non-use, with noceatequired. So in
some instances, where the OSE has sufficient evidémuan-use prior to 1964, people have lost their waggtsi even
though that evidence wasn’t brought forward until thegesme.
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Because of these risks and uncertainties, we offeathiice to acequias parciantes and acequia
leaders:

 |RRIGATE YOUR LAND!!!  There is no better way to avoid the problem of claofns
forfeiture or abandonment on your acequia than to irrigateyour land on which you have
water rights! If there has been a long period of non-use, irrigate {and right away to break
the chain of years of non-use.

» Defensesand legal excuses for non-use: State law provides arseXar non-use because of
military service by the water right ownelack of water reaching the land (in a dry year) or
otherreasons beyond the controbf the water user If any of these reasons apply, document
them!

» If you have inactive parciantes on your acequias, oslamat you are not currently irrigating,
create a water bankso that those water rights are not forfeited or dbaad. (This is
described below.)

* Avoid constructing or placing any other obstructions agated land. For construction that
has already occurredreate a water bankand place any affected water rights in the water
bank.

Acequia Water Banking

The other major tool for avoiding forfeiture or abandonhaodra water right, besides simply
irrigating, is for your acequia to establish its owater bank and place water rights that are not being
used in the water bank. Although the phrase “water beak”’means a number of different things, we
refer here to a 200&ate law allowing individual acequias to set up water banksThe key
provision of this new law is that any water rights pthoethe water bank are not subject to loss for
non-use while they are in the bank. (This law has ngtturdo with marketing or selling water rights
off the acequia, which many acequias are opposed to.)

It is very easyfor an acequia to set up a water bank. No approatypfagency is required.
The acequia can simply adopt a policy or amend its byldvesv Mexico Acequia Association and
New Mexico Legal Aid have draftedsample bylawfor water banking. It is also easy for a parciante
to place his or her water right into the water bank aed temove it when he or she is ready to use the
water right again. Contact NMAA or NMLA for more orination about this very important tool for
protecting water rights.
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ACEQUIA DE LA COMUNIDAD
BYLAWS CHECKLIST

This checklist can be used for developing new bylaws ondmeg existing bylaws. The list contains
the most essential provisions, marked with an astefjskhat are needed to be consistent with the
acequia statutes, Chapter 73 Articles 2 and 3 NMSA 1978.lisflaso contains other sample
provisions that are important but can be modified tthétunique situation of each acequia. Sample
language for each provision listed is provided in the ACERQDE LA COMUNIDAD BYLAWS
TEMPLATE.

Please check the appropriate box:

Description Existing Bylaws Needed Amendment

Preamble ] ]

Purpose and Membership

*Purpose Statement L] L]
*Compliance with NM Law L] L]
Description L] L]
*Definition of Membership L] L]
Officers

*Types of Officers L] ]
*Duties of Officers L] [
*Vacancy of Mayordomo L] L]
*Vacancy of Commissioner L] ]
*Meetings of Commissioners L] L]
*Compensation for Officers L] ]
Meetings of Membership

*Date of Annual Meeting L] L]
*Notice of Membership Meetings L] L]
*Purpose of Annual Membership Meetings! L]
*Location of Annual Membership Meetings L]
*Quorum of Membership L] [
*Special Membership Meetings L] ]

Elections and Voting
*Election of Officers

*VVoting Rights of Parciantes
*Nomination of Officers
*Terms of Office

oood
oood

Acequia Bylaws Template. Revised April 2010. This templptevgled for educational purposes.
For technical or legal assistance, please contact the Nexiddé\cequia Association at 505-995-9644 or
New Mexico Legal Aid at 1-866-416-1934.



11

Management and Operations

*Allocation of Water Between Acequias [ L]
*Spring Acequia Cleaning L] ]
*Allocation of Water Between Parciantes(] L]
*Parciante Assessments L] L]
Rights and Obligations of Parciantes

Maintenance of Headgates L] L]
Assessments L] L]
Participation in Acequia Cleaning L] L]
Compliance with Bylaws L] L]
*Public Inspection of Records L] L]
*Copy of Bylaws L] ]
Name and Address for Acequia Records[] L]
Easements

*Definition of Easement L] L]
Use of Easement L] [
*Access to Easement L] L]
Changes to Acequia L] L]
Enforcement

*Delinquencies L] L]
*[llegal Use of Water / Acequia Interference L]
*Violation of Easement Rights L] L]
Water Transfers

See Appendix A L] L]
Water Banking

See Appendix B L] L]
Amendments to Bylaws

*Amendments to Bylaws L] L]
*Compliance with State Law L] L]
*Severability Clause L] L]
*Date of Adoption or Amendment L] L]
*Signature of Commissioners L] L]
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ACEQUIA DE LA COMUNIDAD
BYLAWS

Preamble: Water is the lifeblood of our communities. The par#a of
Acequia de la Comunidad believe that water should begisat as a
community resource so that future generations can growdioddan have a
healthy and secure source of water for needs withiecdghemunity. We seek to
promote agriculture by keeping water rights on histogdafigated land. If
changes in historic uses of water become necessasg tlegisions should be
made through a cultural and spiritual connection to oumoanity and through
our own process of self-governance so that those decisaonise made for the
common good. We honor the ancient customs and trasliimbodied in our
acequia and seek to govern our acequia to continue theatammbetween our
land, water and culture in perpetuity.

Article 1. Purpose and Membership

*Section 1: Purpose Statement

The purpose of Acequia de la Comunidad is to 1) promotegtieutiural uses
of water on the lands served by the acequia, 2) promogtdftbient and
beneficial use of water, 3) sustain customs and traditbpsoviding water to
parciantes in a manner that is fair and equitable, 4¢grahd defend the rights
and interests of the Acequia and the parciantes, 5) nmath&infrastructure
and easements of the Acequia, and 6) maintain an adequatsaiwight to
ensure a sufficient water supply for parciantes.

*Section 2: Compliance with New Mexico Law

The management and operation of Acequia de la Comunigteditiaal
subdivision of the State of New Mexico, shall be imptiance with the laws of
the State of New Mexico and the customs of the Acequia.

Section 3: Description

Option 1. If your Acequia is in an adjudicated stream basin, use swziggon
from those files. Indicate that Acequia includes the stan and all laterals
and drainages or desagues

Option 2.If no legal description is available, then give a gdrdacription
that includes your point of diversion (where you diveotrirthe river), along
with any laterals and desagues.

*Section 4: Membership — Parciantes
The members or parciantes of Acequia de la Comunidati@e persons who
own irrigated land with water rights from the acequia.

Avrticle 2. Officers

*Section 1: Types of Officers

The officers of Acequia de la Comunidad shall consishiele Commissioners
and one Mayordomo, each of whom shall be a memblbedkcequia, as
defined in Article 1. The Commissioners shall consiist Chair, Secretary,
and a Treasurer.

Section 2: Duties of Officer§These may vary by acequia.)

NOTE: This sidebar contains explanatory
notes. If these bylaws are adopted by your
acequia, we advise you remove this column
from your official bylaws.

It is generally a good idea to list many
purposes rather than just one.

Acequias are local governmental entities, or
“political subdivisions,” under New Mexico
law. (Section 73-2-28)

This description need not be highly detailed.
The county, stream and approximate point of
diversion should be enough. Avoid using
information like names of property owners,
which will change. The priority date and
number of acres is unnecessary, especially if
not adjudicated.

State statutes do not define “member” or
“parciante” but this language is consistent
with state law (Sections 73-2-14 and 73-3-3)
which provides that only those who own water
rights and are not delinquent in payments are
eligible to vote.

The officer titles appear in Sections 73-2-12
and 73-3-1. Even for acequias with few
members, it is recommended that each
position be filled by a different individual, if
possible.
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a. Chair: Responsibilities of the Chair will be to diréot activities
of the Acequia jointly with the other commissioners aaliland
preside at all Acequia meetings. In the event the Ghainable
to preside at a meeting, he or she will appoint onkebbther
Commissioners to preside over the meeting.

Secretary: The Secretary is responsible for keepmplete and
accurate records, minutes of meetings, reading the mioiuties
previous meeting and assisting the other Commissaner
running the business affairs of the Acequia.

Treasurer: The Treasurer shall be responsible foragement of
the finances of the Acequia including the following:

1. Send notices to parciantes for billing of and coltecbf
assessments and fines.

Maintain accurate records for each parciante including
assessments due, hours worked and fines due in coordinati
with the Mayordomo.

Make payments for labor and materials as necessary.

In coordination with the Mayordomo, prepare an annual
financial report to be presented to the membership.

2.

Mayordomo: The Mayordomo shall work under the direct
supervision of the Commissioners. His or her respditss
shall be as follows:

1. Coordinate and supervise all work on the Acequia including
the annual Spring cleaning, day-to-day maintenance, and
emergency repairs.

2. Distribute water to parciantes in a manner that is edaitab
and is consistent with the customs of the Acequia.

3. Collect delinquencies from parciantes as reported to him by
the Treasurer.

4. Supervise the Acequia to ensure that delinquent parciantes

not take water illegally. The Mayordomo has full auttyaio
shut the individual headgate along the banks of the Acequia
of those parciantes who are delinquent and to secure the
headgates by any available means.

*Section 3: Vacancy of Mayordomo

In the event of a vacancy in the office of Mayordothe, Commissioners shall
appoint a Mayordomo to hold office for the remaindehefterm or until his
successor is elected at a meeting of the membership.

*Section 4: Vacancy of Commissioners

In the event of a vacancy in the office of Commissipthe remaining
Commissioners shall appoint a Commissioner to holdeffor the remainder
of the term or until his successor is elected at aingeef the membership. If
there are two vacancies for Commissioner, the nremgiCommissioner shall
convene a special meeting of the membership to filv#vancies for the
remainder of the term of office.

*Section 5: Meetings of Commissioners
Special meetings of the Commission may be called by hiag@Gan. Two

See Sections -2-31 and 7-3-4 for duties o
officers under state law.

DN

For most acequias, which don’'t have regular
Commissioner meetings, the purpose of a
Commissioner meeting might be to approve a
contract or to respond to a disaster. Because
of the need to respond quickly to these types of
situations, and because Commissioners acting
alone have less power than the membership
(for example, they can’t amend bylaws), the
notice requirements for Commissioner
meetings are less strict than those for
membership meetingSee attached “Open
Meetings Act Resolution” for more on meeting
notice requirements.

Commissioners shall constitute a quorum for such meetiNgtice shall be
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posted in a public place three (3) days prior to a mee

*Section 6: Compensation of Officers
Compensation of the Mayordomo shall be determined byjerityaof the
membership.

Section 7: Bonding of Mayordomo and Treasurer

The Commissioners shall determine an appropriate faortde Mayordomo
andTreasurer, and the Mayordomo and Treasurer shhttded for that
amount, to the extent that these individuals handle acéquis.

Article 3. Meetings of Membership

*Section 1: Annual Membership Meeting

The Annual Membership Meeting shall be held at leasty odd numbered
year on insefteither Option 1 or 2
below.

Option 1: the first Monday of December or as soon as pradedhlereafter.
(for “Article 2” acequias.).

Option 2: the first Monday of October or as soon as practicalelesttfter (for
“Article 3" acequias).

*Section 2: Notice of Annual Membership Meetings
(Inserteither Option 1 or 2 below)

Option 1: Notice shall be provided to each parciante by mail t@tdresses
as recorded in the records of the Acequia and posted in & pldite ten days
in advance of the meeting. Notice of the meeting sheliide the date, time,
location, and the agenda or information about where &robtcopy of the
agenda. The acequia may provide other types of notiqepagpaiate.

Option 2: Notice shall be posted in a public place ten days in adwairtbe
meeting. Notice of the meeting shall include the dates,tlocation, and the
agenda or information about where to obtain a copy chgjeada. The acequia
may provide other types of notice as appropriate.

*Section 3: Purpose of Annual Membership Meetings

At each Annual Meeting, the Secretary shall presenirtimutes from the
previous Annual Meeting. The Mayordomo shall report on theagement and
operations of the acequia and the Treasurer shall pravidancial report.

Section 4: Location of Annual Membership Meeting
The annual meeting shall be held at a public place indbety in which the
Acequia is located.

*Section 5: Quorum

A quorum for conducting any business shallibegrt percentage] of [insert

either the membershipr the total number of water rights] eligible to vote,
except as otherwise provided in this sectiamclide the following if quorum

is a percentage of the membership: For purposes of calculating a quorum, eaclh
household or “co-tenancy” (land co-owned by more thanpangon)

Section 7-2-18 and 7-3-2 provide tha
compensation is determined by a majority of
the membership.

This is required by Section 73-2-12 and 73-3-
1.The Commissioners may set this amount as
low as they see fit, including an amount as
low as zero if appropriate.

State law provides for the date of electing
officers. (Sections 73-2-12, 73-2-15, and 73-3-
1.) The statute provides that these meetings
take place on odd numbered years but many
acequias meet annually.

Many acequias provide mailed notice of
meetings. The Open Meetings Act requires
public posting but does not require mailed
notice.

The Open Meetings Act requires an acequia
to determine annually what constitutes
“reasonable notice” for its meetings. (Section
10-15-1.) See attached “Open Meetings Act
Resolution” for more on meeting notice
requirements.

The quorum percentage is up to each acequia.
It is a good idea to set the percentage based
on your experience with meeting attendance.
An acequia may want to consider the benefits
of being able to conduct business with a
smaller percentage of the membership present
1 versus the benefits of making decisions with a
greater number of members present.

constitutes one membership, regardless of the numbepafate properties
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owned”] A quorum, once established for that particular meeshgll remair
in effect to transact all business set on the agersgtateough members shall
voluntarily leave the meeting.

Optional: In the event that the above quorum is not establishethatting
duly called, the meeting may be recessed and latervexted at a date, time
and place specified at the call of the recess and otttanwnotice posted at the
location of the original meeting, and all business listedhe original agenda
shall be transacted by those present at the recomveeeting, who shall then
constitute a quorum for conducting business provided therfenaert number]
or more persons present.

*Section 6: Special Membership Meetings

Special meetings of the Acequia may be called by the Cssimniers or upon
written petition to the Commission Chairman signed byefingercentage
figure] of the members. Notice for special meetingd flesthe same as for
annual meetings.

Article 4. Voting and Elections

*Section 1: Election of Officers

The Commissioners and Mayordomo shall be electeceaninual Meeting on
odd numbered years by a vote of membership. The eledi@il be conducted
by the outgoing Commissioners.

*Section 2: Voting Rights of Parciantes

Only those members who are not delinquent in the paymeheiof
assessments and who have not defaulted on their weignasents will be in
good standing and shall be allowed to vote in any electiother vote of the
acequia. Eligible parciantes who are unable to atiamdeting may vote by
written proxy.

Optional:

The proxy should contain the member’s name, the pantimsgae or election to
be voted on, how the member wishes to vote, the mdthe person delivering
the proxy vote on behalf of the member, and the neelsisignature.

Insert the language that appliesto your Acequia. Or, if none of the below
methods applies, please describe your system of voting:

Option 1: Each member shall have one vote. For voting purpoaeh, e
household or “co-tenancy” (land co-owned by more thanpangon)
constitutes one membership, regardless of the numbepafate properties
owned.

Option 2: A member's vote shall be in proportion to his/her arhotiacreage
with water rights.

Option 3: Each [nsert whichever applies. “derecho”/“peon”/“tiempo”] has
one vote.

Option 4: Each water right shall have one vote. For purposkigfirovision,
“water right” means . [Choose this
option only if your acequia uses “water right” to mean sthiimgotherthan
legal water rights as defined by the State. Otherwisaspl choose Option 2.]
Option 5: Voting shall be done with each member having mte,\except that
voting shall be in proportion to acreage with water rigbt@any votes

Sections 73-2-12 and 73-3-1 provide the
requirements for elections to be held on odd-
numbered years.

Sections 73-2-14 and 73-3-3 allow votes to be
cast by written proxy, although voting in
acequia elections is often done by the
members present. There is no legal
requirement for proxy voting; however, it is
advisable for acequias to have some system of
accountability for proxy votes, in case those
votes are challenged.

In 1998, the N.M. Supreme Court held in
Wilson v. Denvethat the various methods of
acequia voting, such as those described here
in Options 1-4, are all equally valid. You
should choose the option that best describes
your customary method of voting.
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concernincthefinancial obligations of the parciantes or the ace

*Section 3: Nomination of Officers

Option 1: Nomination of officers may be made by any parciante. Th
nomination and voting for each office (Mayordomo, Chairn&ecretary,
Treasurer) shall be conducted separately. The persavingcde highest
number of votes cast for that office shall be dedldhe officer elected.

Option 2: Nomination of officers may be made by any parciantee three
Commissioners shall be elected at-large. At the étitkoAnnual Meeting in
which the election is taking place, the three commiss®shall elect, from
among themselves, a Chairman, Secretary, and Treagtiterach
commissioner holding one position.

*Section 4: Terms of Office

The elected officers shall assume their office atgrithan the first Monday
following the month they are elected. The term of effiar the Mayordomo
and Commissioners is two years.

Article 5. Management and Operations

Section 1: Allocation Between Neighboring Acequias

As practiced traditionally, during times of emergeneg/ar drought, the
Commission will represent the Acequia for the purposmoperating with the
other acequias in the (name your valley or
communitywhich draw water from the (stream system)
in order to determine the most effective and equitatalener of allocating
water in all of the acequias.

Section 2: Acequia Cleaning

A community cleaning of the Ditch’s mainstemamequia madrénvolving all
parciantes will take place during the Spring before thgation season on a
date determined by the Mayordomo and Commissioners.

Optional: Parciantes on laterals shall be responsible &mahg their own
laterals.

Typically, the Mayordomo or commissioners will discusth the individual
landowner the potential removal of trees from the bateks and easement of th
Acequia, if they interfere with the Acequia or its emsant, in order to make
arrangements for their removal and disposal.

Include Option Jor 2, based on the tradition of your Acequia

Option 1:

During Spring cleaning and/or during the normal mainteaactivities during thg
irrigation season, the removal and disposal of debwia the Acequia and side
banks, including trash and organic matter such as soil, rackrash, is
performed by the acequia or peones doing the work soartladtepring cleaning
Option 2:

During Spring cleaning and/or during the normal mainteaactivities during thg
irrigation season, the removal of debris from thequig, including trash and
organic matter such as soil, rocks and brush, is perforgnételacequia or

Some acequias elect commissioners for three-
year staggered terms rather than one-year or
two-year terms.

Such customary practice by acequias is also
recognized in state law. (See Sections 73-2-47
and 72-9-2.)

Penalties for failing to contribute peones for
the annual cleaning are discussed below.

Approaches to water distribution vary greatly
by acequia. Some acequias give different
priority to different types of uses, such as
prioritizing vegetable gardens over pasture in
times of drought. Itis a good idea to describe
practices such as these in your bylaws, other
documents, or document them in minutes of
the acequia’s meetings.

1)

The definition of water rights in terms of
length of time for irrigation varies greatly by
acequia. Many acequias have different terms
and different meanings for words like peon,
tiempo, or derecho. Contact NMAA for

2 sample bylaws for more example language.

In Option 1, the dollar amount of the
assessment is adopted into the bylaws and
remains the same until the bylaws are

e amended.

With Options 2 and 3, the dollar amount of

peones doing the work; however, landowners are respoifi@ilsemoving the

the assessment is not specified in the bylaws
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debris from their ow propertyfollowing the cleaning and can be changed by either the Commis
Section 3: Allocation of Water Between Parciantes (Option 2) or the membership (Option 3)
Option 1: The available water in the acequia shall be distributgmtoportion without having to amend the acequia’s

to the lands with water rights owned by each memb#renhcequia. The bylaws.

Mayordomo shall be in charge of the distribution ofwla¢er to the members
based on the general schedule established by the cdomaiss The schedule
may be adjusted depending on the availability of water byndagrdomo in
consultation with the Commissioners.

Option 2: The available water in the acequia shall be distributedrding to

the [insertpeon/derecho] system. The water allotment of orpegn/derecho]

is determined by the size of irrigated land so thatatloément is based on
[number of acres] per peon/derectitxample: One acequia may have one day
of irrigation for every ten acres and that acequia may requiees eon for

every ten acres.

Section 4: Parciante Assessments
Option 1: An annual assessment of [$dollar amount] per acre aididsessed Section 73-2-26 gives the Mayordomo
against all parciantes to help defray the cost of diperthe Acequia. authority to file a court action to collect
delinquent assessments.

Option 2: The Commissioners, immediately upon assuming offi@s@oon
as practicable thereafter, shall determine the amaiunbney necessary for the
ensuing year for the operation, maintenance, repaimapebvement of the

Acequia and for payment of the expenses of the acequiladimg If a parciante fails to provide labor or
compensation of the officers, if any. The Commissis shall then assess each workers as required by the mayordomo, the
member, in proportion to their acreage, the amount of labd dues needed. mayordomo, after notifying the parciante, can

collect a civil penalty in magistrate court.
Option 3: The amount to be assessed per acre shall be detefoginadte of (Sections 73-2-25, 73-2-31, 73-3-5.)

the membership after being presented the recommenddétioa
Commissioners and that amount will remain as the amssalssment until

changed by a vote of the membership. State law defines commission records as open
to public inspection. (See Sections 73-2-21and
Article 6. Rights and Obligations of Parciantes 73-3-4.)

Section 1: Maintenance of Headgates

All members shall maintain their individual headgategdnd condition and
keep their ditch sections free of trash and otherwtisons. Repairs and
construction of headgates and other works should be cadflefore the start
of the irrigation season.

Section 2: Assessments

All members shall pay assessments as required by tmenSsion. All monies
assessed by the Acequia de la Comunidad are due upon rétet o
Treasurer’s statement. These assessments becdnodst thirty (30) days
following the date of receipt of the billing.

Section 3: Participation in Acequia Cleaning
All members shall contribute peones for the annuah§mieaning or for
emergency repairs as required by the Mayordomo.

Change of ownership of a water right is

Section 4: Compliance with Bylaws different from a water right transfer that
All members shall abide by Acequia Bylaws, Rules and Reiguls and shall involves a change in point of diversion,
comply with decisions adopted by the Commission for timeraon good. purpose of use or place of use. A parciante

might change ownership of a water right, by
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*Section 5: Public Irpection of Acequia Recor

All records of proceedings by Commissioners and finamezdrds of the
Acequia shall always remain public property and shadiutgect to inspection
by any concerned person.

Section 6: Copy of Bylaws

Each parciante shall be provided with a copy of theectiby-laws of the
Acequia and amendments thereafter adop@utional: New members will be
briefed on the operation of the Acequia by one of the@issioners or the
Mayordomao.

Section 7: Name and Address in Acequia Records

Each parciante shall keep current on the records @dh@anission of the
Acequia the name(s) of the owner(s) of the propergypthiner’s mailing
address and the telephone number, and the exact aoiduigated acreage or
water rights claimed by the parciante.

Section 8: Change of Ownership

It shall be the responsibility of a landowner who haslpased or leased land
with Acequia water rights to report such transaction pronptthe Secretary
for recording in the Acequia’s records. Delinquencieanif, are due from the
past owner or lessee on said land, and must be paid befanew owner or
lessor may be entitled to the use of the Acequia.

Section 9: Change in Point of Diversion, Purpose of Uselamre of Use
Water transfers, by changing the point of diversion, perpbsise, or place of
use of water rights must comply with Article 9 of th&sgaws. If a water
transfer has been approved by both the acequia and th&Staneer, it shall
be the responsibility of the parciante to provide updetiedmation about the
water right to the Secretary for recording in the rés@f the Acequia.

Article 7. Easements

*Section 1: Definition of Easement

Each parciante recognizes that the Acequia, including & aterals and
drainages or desagues, possesses a historical permaeemn¢@a®r purposes
of maintenance, operations, and improvements. Nogrdaecmay build within
the easement or otherwise obstruct or limit accedgs@asement. The
easement is described as follows:

Option 1: From the inner edge of each bank, a distancensdrf number] feet
to each side of the acequia.

Option 2: The easement is as wide is as necessary for mamgenuse and
improvements.

Section 2: Use of Easement

Each parciante agrees that it must be possible tothvalfull length of the ditch
along its banks. Therefore, if a fence or othetraleion crosses the ditch or
the easement, there must be a gate or crossover.

Section 3: Access to Easement

Acequia de la Comunidad has the right to use the hisiodacustomary points
of access to the ditch across members’ and non-menpbeperty and other
such points of access as may be necessary to affordrientaccess to the
ditch for maintenance, operations and improvements.

passing on inheritance to an heir for exam,
without a water transfer. The issue of water
transfers is covered in Article 9.

Acequia easements are described in 73-2-5.
State law does not define a set number of feet
but states that the easement is as wide as
necessary for reasonable maintenance, use
and improvements.

Easement rights and right of access to the
easement are at Sections 72-8-3 and 73-2-5.

An acequia may deny water to a delinquent
parciante, (Sections 73-2-25 and 73-3-6)
In addition, the Mayordomo has authority
under state law to bring a civil action in
district or magistrate court to collect
delinquent assessments. (Section 73-2-26.) If
the acequia prevails in court, the offending
party must pay the acequia’s attorney fees.
Anyone who continues to take water without
paying assessments and attorney fees is
required to pay a civil penalty of up to $200.

Acequias have several remedies for these
infractions, including criminal misdemeanor
prosecution, obtaining an injunction, and a
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Section 4: Changes to Acequia
Any material changes to the Acequia, including anysings, shall be
approved in advance by the Commission.

Article 8. Enforcement

*Section 1: Delinquencies

The Mayordomo has the authority to suspend the rightedhesacequia and
the water therein of a parciante who is delinquent ip#yanent of his or her
assessment or fails to perform required work. Thid shiadain in effect until
the assessments and fines are paid. The Mayordomoehasttiority to collect
delinquent assessments through appropriate legal actioicer®fbf the
Acequia may file a civil action for the collection afiy assessment, fine or
penalty, which, after due notice to the member, teetyer has failed to pay.

*Section 2: lllegal Use of Water or Acequia Interference

Any person who interferes with the acequia in any marnalkes water without
permission of the Mayordomo or Commission commitsraioal
misdemeanor and may be prosecuted in accordance withwhefliNew
Mexico.

*Section 3: Violation of Easement Rights

Any person who interferes with the acequia easemeatagss to the easement
commits a criminal misdemeanor and may be prosecuteadandance with the
laws of New Mexico.

Article 9. Water Transfers

The members of Acequia de la Comunidad declare thatsfdrasf a water
right off the Acequia, or a transfer of a water righo the area served by the
Acequia, may be detrimental to both the Acequia andéimibers. Therefore,
any such proposed transfer by any person or entity mdetrbelly approved
by the Commissioners, using the procedure in Appendixiar to application
for the transfer to the Office of the State Enginelhis Article is adopted
under Section 73-2-21(E) NMSA 19@8d/or Section 73-3-4.1 NMSA 1978.

Article 10. Water Banking

Acequia de la Comunidad hereby forms a Water Bank utsdgowers as a
political subdivision of the State of New Mexico, ana@lenSection 73-2-55.1
NMSA 1978 (2003). The purpose of the Water Bank is to proouaiservation
and beneficial use of Acequia water through a locally meshagstem of
temporarily reallocating water for beneficial use witthe area served by the
Acequia. See Appendix.B

Article 11. Miscellaneous Provisions

*Section 1: Amendments to Bylaws

These bylaws may be enacted, amended, or modifiedibgest [simple

majority vote of the membershigy simple majority vote of water rightst

[insert 3/4 majorityvote of the membershipr 3/4 majorityvote of water rights
or specify percentagef the [insert total membership or members present and
voting at any duly called meeting.

civil penalty of up to $500 (Section 7-2-
64). The district attorney may assist the
acequia.

The penalties for violation of easement rights
are the same as those described in the
previous paragraph. (Section 73-2-5)

See Appendix A for procedure on water
transfers.

See Appendix B for procedure on water
banking.

The appropriate number or percentage for
modifying bylaws is up to each acequia, Some
factors might be (1) its own experience with
attendance, (2) what level of participation it
feels there should be to amend the bylaws, and
(3) how easy or difficult it feels it should be to
change the bylaws.
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*Section 2: Applicability of State Law

Where not otherwise covered by these bylaws, the regeiirsnof state law
shall be applicable. These bylaws are supplementaltagplicable
provisions of state law.

*Section 3: Severability Clause
If any part or application of these bylaws is held lidyahe remainder of its
application to other situations or persons shall eaffected.

THE FORGOING BYLAWS WERE ADOPTED BY THE PARCIANTESF
THE ACEQUIA DE LA COMUNIDAD AT A MEETING DULY CALLED
AND HELD ON (insert date).

Chairman

Secretary

Treasurer
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APPENDIX A: WATER TRANSFERS

General

1.

The members of Acequia de la Comunidad declare thatsfdrasf a
water right served by the Acequia, or a transfer oatemright into the
area served by the Acequia, may be detrimental to betAdhquia and
its members. Therefore, any such proposed transfanyperson or
entity must be formally approved by the Commissioneiagube
procedure set forth below, prior to application for thadfer to the
Office of the State Engineer. As used in this documérainsfer”
means a change in point of diversion, and/or place chd@®r purpose
of use of a water right, including temporary transfersd @water use
leases.

Without formal consent of the Commissioners to suttfarasfer, any
attempt to obtain approval of the transfer from tte#eSEngineer, or
any other effort to implement the transfer, is urildvand void.

These policies and procedures are adopted under

Section 73-2-21(E) NMSA 1978 and/or Section 73-3-4.1 NMSA 1978.

Approval Procedure

1.

A request for approval of a transfer of a water riggrived by the
Acequia or a transfer of a water right into the amaed by the Acequia
must be made by the owner of the water right in writthedivered by
certified mail to each Commissioner. It must be owitien form
prepared by the Commissioners requiring information atbeut
proposed transfer. The 120-day timeline in NMSA 1978, Gedt2-5-
24.1(D) (2003) shall not begin to run until the applicant subaits
completed application form with all of the required infotiora

Within 90 days of receipt of the written request, the Cgsioners will
hold a public meeting to allow members who support andsepiiee
request to be heard or submit additional information.

Notice of the meeting will be given in the same manner required fo

the Acequia’s annual meeting. In addition, notice will be given 1) by
mail to the applicant at the address on the request form, and 2) by
posting a notice of the request and meeting date, at least 10 efays b
the meeting, at a prominent public place near the site of t@osed
change.

The conduct of the meeting, such as its location, leagthpther
matters will be decided by the Commissioners. The Cegsiomers will
accept and consider any documents, written or oral statspor
arguments offered by the applicant or any Acequia membevek as
any information from individuals who may be presentethleyapplicant
or any Acequia member. The applicant or any Acequia reemhy
have an attorney or other representative present hisr anformation to
the Commission in his or her place. The applicanhgrAcequia
member, or their representative, may respond to camsnquestions or

NOTE: This sidebarontains
explanatory notes. If these bylaws are
adopted by your acequia, we advise
you remove this column from your
official bylaws.

N.M. law allows acequias to
safeguard against harm that may
result from a proposed water
transfer. An acequia must adopt a
bylaw such as this one in order to
have this power.

“Transfer” is defined here in
accordance with state law. A simple
change in ownership of a water right is
not a “transfer” and does not require
approval.

Once an acequia adopts a bylaw, the
State Engineer is prohibited from
considering a transfer into or out of
the acequia unless the transfer has
first been approved by the acequia.
(Section 72-5-24.1)

An application form is included in these
materials or is available from NMAA.

The statute requires a written decision
within 120 days of the written request.
(Section 72-5-24.1(D)) We suggest that
the acequia hold a special membership
meeting within 90 days.

The meeting should be held in
raccordance with the Open Meetings
Act. A sample Open Meetings Act

Resolution is included in the NMAA

Acequia Governance Handbook.

Many of the requirements of this
paragraph are to ensure that the
applicant and the other parciantes are
afforded constitutional “due process”
before a decision is made affecting
their interests.

The meeting can be run by the

Commission in the same manner as a
regular meting of the acequia. It is not
intended to be a trial-type proceeding.
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arguments offered at the meeting, directing such resporise
Commission. The rules of civil procedure and the rulevigence
shall not apply to the meeting.

The Commissioners may ask any questions they belieydata in

their decision. The Commission is not required, poaetessing the
meeting, to make any decisions or answer any questiissues
raised, before the final decision is announced publiche T
Commission may be represented by an attorney or atpersentative,
and may be assisted in the conduct of the meeting ley stith persons
as it may designate. Except as provided in this sectiiyttoe
applicant, other Acequia members and the Commissiong@yspeak at
the meeting.

The request may be denied, in whole or in part, if th@@issioners
find it would be detrimental to the Acequia or its memsberhe
Commission will base its decision on the presentatidosuments and
arguments made at the meeting; provided that the Coiomisgy take
notice of facts and circumstances generally known reipect to the
Acequia and its operation. Approval requires a majoritg wbthe
Commissioners.

Following the presentations and comments regarding theafh ,
the Commissioners will recess the meeting. The i@izsioners will
reconvene the meeting at a date, time, and locatinausmced prior to
recessing, provided that the last of any reconvenetimgseshall be
within 120 days of receipt of the written application.eTh
Commissioners shall approve or deny the request, in vanatepart, at
an open meeting, and shall render their decision in writiptaming
the reasons for their decision. This will constitait@ecision of the
Acequia in compliance with the 120-day deadline set forth atice
72-5-24.1 (D) NMSA 1978.

Appeal to District Court

If the applicant or a member of the Acequia is aggddwethe Commission’s
decision, he or she may appeal to the State Distdatt@inder the provisions
of Section 73-2-21(E) or Section 73-3-4.1 NMSA 1978, whichi&ver
applicable. The appeal must be filed within 30 days of trar@issioners’
written decision.

Arbitration (Optional

1.

Instead of an appeal to court, the applicant or a meailike Acequia
aggrieved by the Commission’s decision may submit theriesion’s
decision to binding arbitration. The request must be itinggisent to
each Commissioner by certified mail within 30 days ef th
Commission’s decision. The Commission must agreestoahuest for
the arbitration to proceed. The Commission shalfynttie person
requesting arbitration whether it agrees to the requiéisin 15 days of
receipt of the request.

The arbitrator must be a person experienced in acequiainagan,
governance and procedure and must be mutually agreed upaa by th
Commission and the aggrieved party. If agreement canmeilobed,

Although the meeting is open to the
public, the Commission has the right to
limit who may present information and
who may participate in the discussion.

If the proposed transfer is denied, the
written decision should clarly indicate
how the transfer would be detrimental
to the acequia and/or its parciantes.
(Sections 72-2-21(E) and 73-3-4.1).

The Open Meetings Act allows a public
body to “recess” a meeting and then
“reconvene” the meeting at a later
date. The date, time, and location for
reconvening must be set and
announced publicly prior to recessing
the meeting. The decision to approve
or disapprove the water right transfer
and the rendering of the written
decision must take place at the meeting
when it is reconvened.

The law provides for a limited right to
appeal. An appeal does not involve a
new hearing on the proposed transfer,
but only whether the commissioners in
making their decision acted
“fraudulently, arbitrarily, or
capriciously, or...not in accordance
with law.”

Arbitration is an informal trial-type
proceeding in which the correctness of
the commission’s decision is judged by
an individual chosen by both sides.
Arbitration can be less expensive for
both the acequia and the dissatisfied
party than an appeal to court.
However, the acequia is not required to
agree to arbitration in every case nor is
it required to accept the person
suggested by the dissatisfied party as
the arbitrator. Only if agreement is
reached on these matters does the
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the arbitration will not procee

The issue presented to the arbitrator will be soldigtiver the
Commissioners’ decision was fraudulent, arbitrary, icaqrs, or
otherwise not in accordance with law. The arbitratidhbe conducted
in a manner directed by the arbitrator, and must inci)diee right of
any party to be represented by an attorney, b) thetogiresent
testimony or other evidence, c) the right to crossveme witnesses and
d) the opportunity to present written briefs or summari¢iseaend of
the hearing. No formal record need be made and thafoubes of
civil procedure and evidence will not apply. Fees halpaid equally
by the Commission and the person or persons requestitigtobi.

The arbitrator must provide a written explanation ofréfeesons for the
decision. The result of the arbitration shall be fevad binding.

arbitration go forward.

Just as with an appeal to court, the
commission’s decision can only be
overturned in arbitration if it was
“fraudulent, arbitrary, capricious, or
not in accordance with law.”
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WATER RIGHT TRANSFER APPLICATION FORM
A copy of this form should be delivered by certified mail to e&the three commissioners of the
acequia.

Name of Applicant:

Address:

Phone No.:

Current point of diversion of water right:

Current place of use of water right: (If a Hydrographicv8uif available, provide map name, map
number, and tract number. Otherwise, provide a legatigéea of the tract of land. Attach map.)

Number of acres:

Number of acre-feet per year:

Current purpose of use of water right:

Proposed new point of diversion of water right:

Proposed new place of use of water right:

Proposed new purpose of use of water right:

Please attach documentation demonstrating you areuthewner of the water right.

If the proposed new place of use is on land served byd¢kguda, explain how the proposed transfer
would not exceed the maximum amount of water rightsnetl on that land.

Signature of Applicant Date

FOR ACEQUIA USE ONLY

Received by Date
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APPENDIX B: WATER BANKING

This Appendix contains the Water Banking Bylaw and tregaiV
Banking Deposit Form.

Nothing in the formation of the Water Bank or its @ will affect the
traditional and recognized lawful authority of the Acedsli
Commissioners and Mayordomos. Issues of daily watempesmdic
allocation, water issues between parciantes, arodhat matters normally
managed by the Acequia’s officers will continue withoutnde Use of
the Water Bank will not affect existing vested watghts, priority dates
or any existing lawful use of water by parciantes. Nmadaf the Water
Bank will be considered an adjudication of any person’smraghts.

Section 1: Purpose

The purpose of the Water Bank is to promote conservanhd beneficial
use of Acequia water through a locally managed system of tenipor

reallocating water for beneficial use within the aseaved by the Acequial.

The Water Bank will also allow water right owners wdre temporarily
not using some or all of their water rights to beriefi protecting those
rights from loss for non-use.

Section 2: Protection from Loss for Non-Use

As provided in Section 73-2-55.1 NMSA (2003), water rights depgbaite
the Water Bank are not subject to loss for non-use dthimgime they are
placed in the bank.

Section 3: Water Bank Procedures

a) Water Bank Record Keeping

The Commissioners may delegate to the Mayordomo or any
officer of the Acequia the responsibility to maintainas on all
Water Bank deposits, contact logs, and other informagquired
to achieve the purposes of the Water Bank. Thesed®sball
be maintained permanently in the records of the Acequia

b) Depositing Water Rights

Any person or entity owning a water right on the Aceauéy
submit a water right deposit to the Water Bank. A dep®si
made by completing a deposit form prepared by the Acequia,
giving the form to the Water Bank’s designated record keepet
The record keeper may require proof of ownership and extent
the water right being deposited. The record keeper wilthese
Map and Tract Number of the most recent Hydrographiee§u
or, in the absence of that, the Acequia’s traditiodenhtification
system to correctly identify the right being depositete T
deposit shall become effective upon signing of the depwsit f
by a Commissioner or by the Mayordomo.

A deposit will be for one year, renewable annually.th®e end of

a

of

NOTE: This sidebar contains explanatory
notes. If these bylaws are adopted by your
acequia, we advise you remove this column
from your official bylaws.

In 2003, the N.M. Legislature passed a law
allowing acequias to do a very limited and
very specific type of water banking.

Under this new law, an acequia water bank is
a tool for holding water rights that are

owned by parciantes of the acequia and are
temporarily not in use. Placing water rights
in the water bank does not affect the legal
status of the water right in terms of its
ownership, etc.

Protection against loss of water rights for
non-use is the key benefit of the water bank.
If an adjudication (or a re-adjudication)
occurs many years from now, the State may
claim that a particular water right was lost
because it was not in use for a period of time
in the past. However, if the acequia can
show the water right was in the bank during
that period of time, there is a good possibility
that the water right would remain valid. This
is why it is essential that all water bank
records be kept permanently in the records of
the acequia.

Acequia Bylaws Template. Revised April 2010. This templptevgled for educational purposes.
For technical or legal assistance, please contact the Nexiddé\cequia Association at 505-995-9644 or
New Mexico Legal Aid at 1-866-416-1934.



26

the deposit period, trAcequia shall notify each depositor
written notice or otherwise that the depositor mustaudirthe
Acequia if the depositor desires to withdraw his orvinager right
from the Water Bank, and that if the depositor doesantact
the Acequia to withdraw the water right from the Wda&ank, the
deposit will be deemed to be renewed for another ydan-
response by the depositor to the notice will be deembd to
consent to renewal of the deposit for another yétireidepositor
does not otherwise communicate his or her intentiorfseto t
Acequia.

c) Water Right Reallocation

All water rights placed in the bank shall be temporarily
transferred by the mayordomo by absorbing them into the
acequia’s regular rotation so that the rights are put tatue
remaining places of use served by the Acequia. Thiecatibn
must be done without change of purpose of use or point of
diversion of the water rights. The banked rights dhallised to
augment shortfalls of available water for other exgspraces of
use on the Acequia. After placement of a water riglihé water
bank, it shall be presumed that the water right wiltbbeto
beneficial use at such new place(s) of use beginnirrpatext
water distribution by the mayordomo, for the duratiothefterm
authorized above. Such temporary transfers do not require
Commission action or approval.

The water rights may also be temporarily transfetoauew
place(s) of use by action of the Commission in any dtveiul
manner which, in the judgment of the Commissioners, will
benefit the Acequia, subject to all applicable procedutdss and
laws.

The transfer of water rights that have been placecdeinviter
bank in any particular year must occur in that year andrmogy
accumulate or carry over to be reallocated in futuresyear
Temporary transfers of banked water rights, as destiibthis
section, are not subject to Article IX of these bydgwegulating
water rights transfers).

Section 4: Ditch Dues and Fees

Ditch dues or fees owed the Acequia by a water right owherhas
deposited water rights in the Water Bank will continuée paid by the
water right owner.

WATER BANK DEPOSIT FORM

Water Right Owner:

The parciante can“withdraw” the water

right back to his or her own exclusive use any
year by simply indicating so to the
Commission.

In order to keep a complete paper trail, it is
critical that the acequia maintain a log of all
contact with the depositor of the water right
and keep this information on file permanently
in the acequia’s records.

This provision allows water rights in the
water bank to simply be absorbed into the
acequia’s regular rotation, as is the
traditional method for reallocating water
rights temporarily not being used by the
owner. This is the most simple and
recommended way to manage banked water
rights.

If the Commission wishes to allow the banked
water right to benefit a water user not on the
acequia, it would be necessary to get a
permit from the State Engineer, a much more
costly and involved process.

Just as a parciante remains liable for
acequia dues even if he or she does not
irrigate for a year, a parciante with banked
water rights is ordinarily responsible for
acequia dues as the owner of the water right
and a continuing member of the acequia.
This is not legally required, however, so an
acequia may choose to waive such fees or
omit this section from its bylaws.

Contact Person (If Different):

Mailing Address:
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Phone Number:

Acreage of water hereby deposited:

If a hydrographic survey is available, provide the map namg,nmaber, and tract number:

Otherwise, please provide a description of the tratarad and a map if available:

Deposited for the year:

Signature of Depositor

Signature of Commissioner or Mayordomo

Date

Date

FOR ACEQUIA USE ONLY
CONTACT LOG

For the Year

Contacted by: Date:

By: Letter Phone

WATER BANKING CONTACT LOG CONTINUED...

For the Year

Contacted by: Date:

Page

By: Letter Phone

Renewed Not Renewed
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For the Year

Contacted by:

Renewed

Date:

By:

Not Renewed

Letter Phone

For the Year

Contacted by:

Renewed

Date:

By:

Not Renewed

Letter Phone

For the Year

Contacted by:

Renewed

Date:

By:

Not Renewed

Letter Phone

For the Year

Contacted by:

Renewed

Date:

By:

Not Renewed

Letter Phone

For the Year

Contacted by:

Renewed

Date:

By:

Not Renewed

Letter Phone

For the Year
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Open Meetings Act Compliance
New Mexico Acequia Association Fact Sheet

Community acequias are political subdivision of tlaestind are required to comply with the Open
Meetings Act. This generally has not been enforceddrpast. However, when some community
acequias have been involved in litigation, their oppankate raised questions about whether that
acequia operates in compliance with state law, inctuthie Open Meetings Act.

The following are provisions of the Open Meetings Act:

+ Meetings shall be held only after there is reasonalieeno

« The acequia shall determine at least annually whaasorable notice. A sample Open Meetings
Act Resolution is included in this Appendix. This Resolutiaust be approved by a vote of the
parciantes at each annual meeting

+ Notice must be provided by public posting at least 10 days prtaenfor regular meetings, 3 days
prior for special meetings, and 24 hours prior for emergerexstings.

« There must be a written agenda and it should be avaidbieurs prior to the meeting.

« The community acequia may close part of a meeting fective Session in matters pertaining to
threatened or pending litigation.

The attached sample Open Meetings Act Resolution catiaé following provisions:

- Annual and special meetings of the membership require 10 datesnvand/or posted notice. This
part of your resolution should be consistent with Aetl®, Section 2 of the Bylaws Template.
Most acequias provide notice of their membership meebpgsailing notice. To comply with the
Open Meetings Act, notice should also be posted publicly.

- Special meetings of the Commission require 3 days postéan This is consistent with Article 2,
Section 5 of the Bylaws Template. For most aceqwhsg;h don’t have regular Commissioner
meetings, the purpose of a Commissioner meeting migiat &eprove a contract or to respond to a
disaster. Because of the need to respond quickly to tyy@se of situations, and because
Commissioners acting alone have less power than ¢émebership (for example, they can’t amend
bylaws), the notice requirements for Commissioner mgetare less strict than those for
membership meetings.

- Emergency meetings can be called with 24 hours posted .ndtigs is not in the Bylaws
Template but it is allowed by the Open Meetings Actuisioreseen circumstances that demand
immediate action to protect the acequia.
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(Acequia Name)
RESOLUTION NO.

WHEREAS, the met for its annual membership meeting on
at ; and

WHEREAS, Section 10-15-1(B) of the Open Meetings Act (NMSA8, Sections 10-15-1 to 10-

15-4) states that, except as may be otherwise providée @dnstitution or the provision of the

Open Meetings Act, all meetings of the are debtared to
public meetings and open to the public;

WHEREAS, any meetings subject to the Open Meetingsaathich the discussion or adoption of
any proposed resolution, rule, regulation or formabacticcurs shall be held only after reasonable
notice to the public; and

WHEREAS, Section 10-15-1(D) of the Open Meetings Act requires\cequia to determine at least
annually what constitutes reasonable notice of its puoiiietings;

THEREFORE BE IT RESOLVED, by the that:
1. All meetings shall be held in a public place in

2. Annual and special meetings of the Membership shall be l@ldcordance with the Bylaws of
the Acequia and notice will be given ten (10) days iraade of the meeting datéWhen you
acequia adopts this resolution, you should select and iedber of the following options.
Note: This should be consistent with Article 2, Section 3 of Byllawgplate.)

Option 1. The Acequia shall provide notice by posting at one aerpablic locations within
the county where the meeting will take place. Notiedlsnclude the date, time, and location
of the meeting. Notice shall also indicate how to inbéecopy of the agenda. The agenda
should be available no fewer than 24 hours before tlaimge

Option 2. The Acequia shall provide notice by posting at one aerpablic locations within
the county where the meeting will take pladée Acequia shall also provide written notice by
mail to all parciantes listed in official acequia ret Notice shall include the date, time, and
location of the meeting. Notice shall also indidadev to obtain a copy of the agenda. The
agenda should be available no fewer than 24 hours béradeting.

3. Special meetings of the Commission shall be held éor@ance with the Bylaws of the
Acequia. Notice will be given by public posting three (3)dimyadvance of the meeting date.
Notice shall include the date, time and location of tleeting and shall indicate how to obtain
a copy of the agenda. The agenda should be availaldssithan 24 hours before the meeting.

4. Emergency meetings of the Commission shall be calldtddZhairman only for purposes that
demand immediate attention to safeguard public safety arfidrecelNotice shall include the
date, time, location, and agenda of the meeting andenshill be provided 24 hours in
advance of the meeting by public posting.
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5. An Acequia meeting may be closed to discuss matters suitfgation or personnel, as listed
in Section 10-15-1(H) of the Open Meetings Act. If setimgy is closed during an open
meeting, the Acequia shall comply with the specifguisements of Section 10-15-1(1) of the
Open Meetings Act. The motion calling for a closed tingeshall state the subject to be
discussed. Only that subject may be discussed in thedctoseting. The minutes of the
Acequia meeting shall make record of the motion andgpipeoval for a closed meeting and
shall state whether the discussion in the closed ngesgimained limited to the subject
mentioned in the motion for closure.

President

Secretary

Treasurer

Mayordomo
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Acequia Enforcement Procedures
New Mexico Acequia Association Fact Sheet

NMAA recommends that conflicts within acequias be kesibto the extent possible by reaching
agreements at the local level. However, it may sones become necessary for acequia officials to
take certain enforcement actions for the common goddaprotect the integrity of the acequia. To
do so, acequias should clarify their procedures for enfonteofi@cequia bylaws, rules and
regulations. The following are some proposed guidelinesrftarcement:

1. When possible, attempt to resolve conflicts with vimiatby reaching an agreement through
discussion. Keep a record of attempts to reach a resolut

2. The Mayordomo should issue the first citation asr@eioto stop the violation.

3. Ifthe violation has not ceased after the first @atthe Mayordomo should issue a second
citation with a penalty that corresponds to the violasioch as suspension of the right to vote,
suspension of the right to use the ditch or a mondiay

4. After two citations, the Mayordomo should inform the Quission of the ongoing problem.
The Commission may take appropriate legal action ortdihecMayordomo to do so.
Depending on the violation, the Commissioners and Mayoodoay involve the District
Attorney in prosecution.

The attached sample citation can be used for purposggatement.
DESCRIPTION OF PENALTIES

+ Failure to contribute peones as required by the Mayord8extion 73-2-31 NMSA.
If the parciante fails to provide peones, the acequiaassgss the parciante a certain amount to
cover the cost of labor. The right of the violatmwote in elections may be suspended until
assessments are brought current. Section 73-3-3 statemty those who are not delinquent in
the payment of assessments are eligible to votetioBet3-2-21 provides that the Mayordomo can
collect a civil penalty in Magistrate Court from parc¢eswho fail to provide workers as required
by the Mayordomo.

+ Failure to pay assessments as required by the Commissi@eaetion 73-2-26 NMSA.
The right of the violator to vote in elections may be sodpd until assessments are brought
current. Section 73-3-3 states that only those whodardatinquent in the payment of
assessments are eligible to vote. Section 73-2-21 prowdethe Mayordomo can collect a civil
penalty in Magistrate Court.

+ Interference with the easement of the acequia @sado the easement. Section 73-2-5 NMSA.
Section 73-2-5 defines the acequia easement is definedngsdaleiquate for reasonable use,
maintenance and improvements. It provides that inerter with an acequia easement or access
to the easement is a criminal misdemeanor that camolseqarted in Magistrate Court by acequia
officials or the District Attorney. The acequiaioidls or District Attorney can alsoseek injunctive
relief in District Court.
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Interference with the acequia. Section 73-2-64 NMSA.

Section 73-2-64 defines cutting, breaking, stopping, or othemtisdaring with the ditch as a
criminal misdemeanor that can be prosecuted in MagsBatirt by acequia officials or the
District Attorney. The acequia officials or Distristtorney can also seek injunctive relief in
District Court.

lllegal use of water from the acequia. Section 73-2-645KM

Section 73-2-64 defines taking water contrary to order ofdagordomo or Commissioners as a
criminal misdemeanor that can be prosecuted in MagsBatirt by acequia officials or the
District Attorney. The acequia officials or Distriattorney can also seek injunctive relief in
District Court.
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CITATION FOR VIOLATION OF BYLAWS, RULES AND REGULATI ONS OF
(Acequia Name)

Date of Citation:

Citation Issued To:

Type of Violation:

[ Failure to contribute peones as required by the Mayordomo

[ Failure to pay assessments as required by the Commissione

[ Interference with the easement of the acequia @sado the easement
[ Interference with the acequia

[ lllegal use of water from the acequia

[ other

Date of Violation

Description of Violation:

PENALTY PER ORDER OF THE COMMISSION:

[ This citation shall serve as an order to stop the tiwlaand a written warning that additional
violations are subject to certain penalties, fines angtmsecution in accordance with law.

O The right to vote in acequia elections and right ®water from the acequia is suspended until

assessments brought current.

[ The officers of the acequia shall seek fines, penaliemjunctive relief in Magistrate Court

and/or District Court.
U other

On behalf of the Commission of (Acequia Name)

Signature of Mayordomo Date
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Acequia Easements
New Mexico Acequia Association Fact Sheet

What is an easement?

An easement is a legal right-of-way onto anothergrésdand. Some examples of easements are
those that are acquired by utility companies to placeyliies or to have access to a certain location.
Acequias have a type of easement that is well-esalliand often centuries-old.

What is an acequia easement?

An acequia easement runs along the ditch and its Igatefae “bordo” of the acequia is generally
within the easement of that acequia. State law sayshé width of the easement should be adequate
for reasonable maintenance, use, and improvementseaBeenent carries with it the right to access
(maintain, use, or improve) the entire length of tihehd The acequia easement includes the right to
make reasonable improvements. This includes the usetaincerachinery as long as its use is for
“reasonable maintenance, use or improvements.” Tlguaceasement also includes the right to gain
access to the ditch through traditional points of ac@&n when that includes crossing a person’s
property. There must be legitimate acequia business tlotre each time there is entry onto
someone’s property.

What kind of legal document is needed for an acequia easement?

According to state law, an acequia has a legal easeandong as it has been used historically, since
its establishment, for at least five continuous ye&sce an easement is established, it remains intact.
Acequias generally have easements that date back lsewedaed yearsNo legal documents are
required. The easement exists because of historic use regaafledether the acequia has
documented this easement.

However, some acequias have documented their easeimeptsposes of informing parciantes of the
acequia easement. Good documentation of your easeai®miselps you protect this important right
of your acequia. Some ways to document your easeneasdollows:
+ Inform your Parciantes
Include a section in your bylaws that defines your ace@sareent and traditional points of
access. Ensure that all parciantes on your acequéasheopy of your bylaws. The NMAA
has sample language to include in acequia bylaws.
« Document your Easement
File a map of your acequia that includes your easenmeinpaints of access with the county
clerk so that it is on record for title searches.
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What are some examples of violations of an acequia easement?

Access to the acequia is very important. In additionftrming your parciantes about your easement,
acequia officials should also carefully monitor anyaad by landowners that may be violations of the
acequia easement. Some of these violations include libeing:
« Building fences across the acequia which block the abdityalk or use equipment along the
length of the ditch.
« Building structures like houses, decks, or corrals withenetisement or across the acequia.
« Blocking access to the acequia through a traditional pdiatcess. Landowners, particularly
new ones, attempt to block acequia officials or cleaniag/gfrom crossing their property to
get to the acequia.

In the cases of fences or structures, some acequlaslew them or “grandfather in” these structures
in some cases under certain conditions. It maydpmod idea to inform new property owners if there
is a traditional point of access that crosses thepgty.

What if there is a dispute with a landowner over an acequiaasement?

If a landowner is violating an acequia easement, teething an acequia should do is communicate
with that landowner. This communication may be itgtthby an acequia official, the Mayordomo or a
Commissioner, and it can be verbal or written. Imyn@ases, a suitable understanding can be reached
with the landowner through simple communication and nagoti. However, in some cases such an
understanding is not reached and the acequia must pursuéegtigemedies.

An acequia has several legal remedies in dealing wi#hdowner that does not recognize the acequia
easement.

« Acequia officials or the District Attorney may fisecriminal complaint against the landowner
in Magistrate Court. If convicted, the landowner willchelty of a misdemeanor and fined
$300-$1,000 and/or sentenced up to 90 days in county jail.

+ If the landowner “knowingly, intentionally or willfly” violated the above provisions, acequia
officials or the District Attorney may file a ciyihon-criminal) complaint for a penalty of up to
$5,000.

« Acequia officials or the District Attorney may alseek injunctive relief (a court order to stop
the activity) in District Court.

« If the behavior caused financial injury to the acequia, Huaguia officials may also seek
damages to compensate the acequia for its losses.
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How can our acequia avoid disputes with landowners over acequiagments?

In addition to the above strategies of documentingrneasts and informing parciantes, an acequia can
take additional measures:

« Inform Parciantes and Landowners before Spring Cleaning
Many of the disputes over easements reach a critioatl goring spring cleaning. If possible,
an acequia should use any means available to inform laretewf the cleaning day(s). If a
landowner has land through which the cleaning crew muss$,atas a good idea to inform the
landowner that you will be crossing the property on clegaday(s).

« During Spring Cleaning, Work as a Crew
Some disputes arise when there is confusion with regate official duties of the cleaning
crew. Generally, during the spring cleaning, the cleaning sh®uld remain together.
Individual peones should be discouraged from traversingdéquia unless it is part of official
business of the acequia or delegated by the Mayordomo.

What if a violent incident occurs as a result of a disputever an easement?

If a landowner does not recognize or understand the acegseanent, that landowner may take drastic
measures to prevent a cleaning crew from crossing thisrdprivate property.” Some landowners
may resort to verbal or physical threats. Some acegevas have been threatened with gunfire.

If such a confrontation occurs, the acequia crew shoulttiveiw from the area immediately and the
acequia officials should file a police report documentime verbal or physical attack. At this point,
the incident has a criminal dimension that is beyondtio@e of the acequia easement.

If such a disagreement over an easement exists, fibalsfof that acequia may need to take several
steps, including legal action, to clarify the nature artdré>of the acequia easement for future use.
The acequia may seek support in their efforts. For pagrfor serious threatening behavior, the
District Attorney can be asked to let the violator kn@ivihis or her intent to file criminal charges or to
seek injunctive relief.

What if my acequia runs across federal land?

Whether your acequia is partially or completely on fatliand, you do noteed a permit from the
federal government to operate and maintain your acequiangas the acequia serves valid water
rights. Federal law protects easements that werede piahe 1800s or earlier, so almost all acequias
have protected easement rights across federal land.

There is a significant advantage to having easement oghederal land, rather than simply having a
special-use permit. If you have an easement, the eckgs theight to be on federal land, so a
permit is unnecessary. A permit usually can be revokéohibed without the agreement of the
permittee, whereas an easement is a protected projggrttyhat cannot be diminished. As long as the
acequia does not significantly changepitént of diversion, course, or size&cequia members and
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officials can legally enter federal land by traditioaatess routes for normal operation and
maintenance activities, without interference by angfablagency.

If a governmental agency is requiring you to get a speceapasnit for your acequia, you should
probably get further legal advice. Do not sign anything yotildo so. If you have already signed a
special-use permit, you may still be able to establisk ealsement rights, and you should get legal
assistance.

Acequia Bylaws Template. Revised April 2010. This templptevgled for educational purposes.
For technical or legal assistance, please contact the Nexiddé\cequia Association at 505-995-9644 or
New Mexico Legal Aid at 1-866-416-1934.



39

Example of Acequia Easement
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Water Transfer Bylaw
New Mexico Acequia Association Fact Sheet

This fact sheet contains guidelines for implemenfinacle 9: Water Transfersf the Acequia de la
Comunidad Bylaws Template.

Water Transfer Application Process

Processing an application for a water right trandfeulsl take place as follows:

1.

Applicant submits a Water Right Transfer Applicatioreaxh of the Commissioners of the
Acequia by certified mail. See attached applicatiomfor

The Commission calls a special meeting within 90 daysa#iving the application and
provides notice in accordance with Article 9 (Water Efars).

The agenda of the meeting should include the followingste

- Call to Order

« Presentation of Arguments in Favor of the Transfer

« Presentation of Arguments Opposed to the Transfer

« Vote by the Commission to Approve or Deny the Transfer Nt this should be on the
agenda even if the Commission intends to recess th@ngend vote on the transfer at the
reconvened meeting.)

Before taking a vote on the Water Transfer Applicattbe Commissioners will recess for a
period of no more than 30 days. At the reconvened meg¢timg;ommissioners will vote on
the proposed water transfer and render a decision imgvaxplaining their decision. The
written decision must be rendered within 120 days of the afahe submission of the Water
Right Transfer Application by the applicant to the Cossian.

The Commissioners of the Acequia will deliver theirttgn decision to the applicant and to the

State Engineer.
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Flowchart of Water Transfer Application Process
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NM ACEQUIA ASSOCIATION
FACT SHEET ONACEQUIA TORT LIABLITY AND INSURANCE

What is a tort claim?

A “tort” is a civil wrong for which there is some saftlegal remedy, usually money damages. An
example of a tort is doing something negligent which resanldamage to someone’s property or
injury to another person. Under state law, acequiasraneine from most “tort” claims.

When can acequias be sued in a tort action?

The Tort Claims Act protects acequias and their offirlens being sued for almost any kind of tort.
NMSA § 41-4-13. The only exception is that acequias and ¢ffagers/volunteers may be subject to
suit for torts arising from the use of a motor vehipl®vided the individual acted lawfully and within
the scope of his/her acequia-related duty.

For example, a landowner cannot sue the acequia, magworaw commissioners for damage to a
fence during a spring cleaning, or for damage done from leéwingater running for too long and
flooding someone’s property, unletd® injury somehow resulted from the negligent userabtor
vehicle.

Should an acequia buy insurance to defend against these otesi?

If a landowner sues the acequia, commissioners, or mhayar for damage done by the negligent use
of a motor vehicle while acting within the scope of hisfhaty, under state law the acequia must
defend that lawsuit and pay any damages awarded. NMSA 8§ 41rd-dover this potential liability,
acequias should consider purchasing insurance. Most aceguiast afford to insure themselves
against these risks on the private market. Howevequaas may purchase insurance through the
state’s Risk Management Division, and the Division ¢gineed to make its insurance available under
NMSA § 73-2-28.1. To do so, call the Risk Management Diviatof®05) 827-0442 and ask for an
estimate of what it would cost. Be prepared to state¢bpe of coverage you would like (e.g., in
addition to tort coverage, an acequia might also waimtsure itself against civil rights claims).
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